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The evidentiary hearing (Day 2 of 7) came on
before the Honorable John H. Guthmann, District Court
Judge, in Ramsey County District Court on Wednesday, the
22nd day of January, 2020.
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THE

Court is now in session, the Honorable John H. Guthmann

presiding.

THE

PROCEEUDTINGS

CLERK: All rise. Ramsey County District

COURT: Have a seat, please.

Good morning, everybody.

ALL:

THE

Good morning.

COURT: Any preliminary matters?

Okay. Let's blast off -- hold on.

MR.

THE

MR.

GRILLOT: Good morning, your Honor.
COURT: Good morning.

GRILLOT: I would just like to put

something on the record very briefly.

THE

MR.

here with the

EPA

want to state

COURT: All right.
GRILLOT: My name is Benjamin Grillot.

EPA.

is not a party to this action, and I Jjust

on the record that I'm here solely in the

limited role to protect against the disclosure of

privileged information.

THE

MR.

COURT: Okay.

GRILLOT: ©Not a waiver of sovereign

immunity and all that.

MR.

(Reporter clarification.)

GRILLOT: ©Not a waiver of sovereign

I'm

RAMSEY COUNTY DISTRICT COURT
SECOND JUDICIAL DISTRICT
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immunity.
THE COURT: And all that. You know what that
is.
All right. Let's make our connection.
(Reporter's Note: A connection was attempted

with Mr. Pierard on the ITV via a Zoom meeting

room.)

THE COURT: Do we know what the delay is or why
there is one?

MS. RAY-HODGE: The tech is checking out the
system on their end right now.

THE COURT: Okay.

MS. RAY-HODGE: Your Honor, I'm going to step
out and just call them real quick.

THE COURT: Okay.

MS. RAY-HODGE: Sorry, your Honor.

THE COURT: Promising.

MS. RAY-HODGE: Yes, promising. He said it
should be working now.

(Reporter's Note: A connection was established

with Mr. Pierard on the ITV via a Zoom meeting

room. )

THE COURT: A spontaneous display of emotion
from the jury box.

MS. MACCABEE: Can we also get one screen?

RAMSEY COUNTY DISTRICT COURT
SECOND JUDICIAL DISTRICT
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THE COURT: Yes, our favorite ceiling shot.

MR. BELL: Yeah, they're just testing right
now.

THE COURT: There we go. People are finding
their groove.

MS. MACCABEE: Excellent.

THE COURT: Are we ready to go, Mr. Pierard?

THE WITNESS: Yes, sir.

THE COURT: All right. We'll proceed.

DIRECT EXAMINATION (CONTINUING) :

BY MS. MACCABEE:

Q Good morning, Mr. Pierard. How are you?

A Good morning. I'm good. Thanks.

Q Mr. Pierard, in your testimony yesterday, you
described -- I hope you recall statements from MPCA while

you were reading EPA's comments to MPCA on April 5, 2018,
that suggested to you that they were taking notes. Do
you recall those statements?

A Yes.

Q I'm going to ask you now to turn to
Exhibit 679, which is EPA's NPDES Permit Writers' Manual.
And I'm going to ask you to turn, after I ask a couple
questions, to the part of the manual that's at -- towards
the end, about 224. It's called -- it's on 11-8 is the

way it's designated in terms of the pages.

RAMSEY COUNTY DISTRICT COURT
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THE COURT: Hearing no objection, Exhibit 679
is received.

BY MS. MACCABEE:

Q Mr. Pierard, are you personally familiar with
the NPDES Permit Writers' Manual?

A Yes.

Q Does this manual provide guidance for NPDES
permit issuers?

A Yes.

Q And is that both the U.S. Environmental
Protection Agency, the EPA, and states that prepare NPDES
permits?

A Yes.

Q Based on your personal knowledge and
experience, does EPA train both its new permitting staff
and staff of the states who are doing NPDES permits on
the Permit Writers' Manual?

A Yes.

0 When you transferred from --

THE COURT: Do Relators take the position that
this manual has any force and effect of law as it relates
to the MPCA?

MS. MACCABEE: Your Honor, Relators take the
position that this is guidance that is applicable, and it

reflects customary and usual ways of doing business. We

RAMSEY COUNTY DISTRICT COURT
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do not take the position that it has the force of law,
sir.
THE COURT: Okay.
BY MS. MACCABEE:
Q Thank you.
When you transferred from the Wetlands and
Watershed branch to the NPDES program in 2010, did you
attend a training on EPA's NPDES Permit Writers' Manual?
A Yes.
Q Can you explain where that was and what the
training process was like?
A The training was in St. Paul, and that was in
mid 2010, I believe. It's generally a week-long course,
and EPA will offer these courses usually at least twice a
year nationally. You can also take the training online.
Q And could you just explain why it was important

for you to receive training on the Permit Writers'

Manual?
A Just so I understood the process. I wasn't —--
you know, in my position, I wasn't reviewing permits. We

had staff doing that, and it was important that I
understood the process.

THE COURT: Why was the training in St. Paul,
if you know?

THE WITNESS: You know, a lot of times, states

RAMSEY COUNTY DISTRICT COURT
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will ask for the training to be in their locale. The
last one that I recall in Region 5, the Indiana
Department of Environment had asked for training to be in
Indianapolis, and EPA did that. $So it's very likely that
Minnesota had asked.

THE COURT: Do we have the attendance list from
the 2010 training anywhere? No one knows?

THE WITNESS: I do not.

THE COURT: Okay. All right.

THE WITNESS: I do not.

THE COURT: All right. Go ahead.
BY MS. MACCABEE:

Q Mr. Pierard, if we look at page -- and I'm
going to have to take mine out because it's a mess --
page 11-8, do you see a box in the middle of the page
that's called Exhibit 11.5 [sic]?

A Yes.

@) And that's called "Elements of the
administrative records for a draft permit"?

A Yes.

THE COURT: It actually is 11-5.
MS. MACCABEE: Thank you.
BY MS. MACCABEE:
0 And do you see, I think it's the sixth bullet

down, the point "Correspondence with the applicant and

RAMSEY COUNTY DISTRICT COURT
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regulatory personnel"?

A Yes.

Q And then the paragraph below the box, do you
see the sentence, "The administrative record should
include all meeting reports and correspondence with the
applicant and other" --

THE COURT: Slow down. Slow down.
MS. MACCABEE: I'm sorry.
BY MS. MACCABEE:

Q -—- "and correspondence with the applicant and

other regulatory agency personnel,”" and that also

includes "records of telephone conversations"?

MR. SCHWARTZ: Your Honor, I'm going to object.

This is not about whether EPA complies with its own
guidelines, which is what this manual is. The issue is
whether MPCA complied --

THE COURT: Do you --

MR. SCHWARTZ: -— with its own --

THE COURT: -- have an objection?

MR. SCHWARTZ: Yes.

THE COURT: What's your objection?

MR. SCHWARTZ: The objection is that it's
outside the scope of the proceeding.

THE COURT: This document is in evidence, so

it's fair to ask questions about documents that are in

RAMSEY COUNTY DISTRICT COURT
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evidence. And there's also testimony that this document
was used for -- suggested for use to the MPCA. So to the
extent that this document arguably should have been
considered, consulted by, or used by the MPCA, your
objection is overruled.

MR. SCHWARTZ: I just want to add that EPA may
prefer that MPCA follow EPA's standards and, I'm sure,
made the suggestion, but those suggestions are not law
that MPCA has to comply with and has to comply with its
state rules and regulations. And that's why we're
submitting that this should be outside the proceeding.

THE COURT: I get that, and Ms. Maccabee
admitted that earlier. And my question was whether this
is legally binding. What is in dispute here is the
extent to which this manual, whatever weight it should
have, if it's not followed would reflect a procedural
irregularity. That appears to be a fact dispute. And
you'll be able to argue the -- the parties will be able
to argue the relevance or irrelevance of this manual.

Let's pick up.

MS. MACCABEE: Do we need to -- did we have a
question before on the record?

THE COURT: Probably. Hopefully, because there
was an objection.

THE COURT REPORTER: Do you want me to read it?

RAMSEY COUNTY DISTRICT COURT
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MR. SCHWARTZ: We try to relate them.

THE COURT: Yes.

MS. MACCABEE: I would appreciate that.

THE COURT: 1It's one of the things I'm trained
to look for.

THE COURT REPORTER: The question was, "And
then the paragraph below the box, do you see the
sentence, 'The administrative record should include all
meeting reports and correspondence with the applicant and
other' -- 'and correspondence with the applicant and
other regulatory agency personnel,' and that also
includes 'records of telephone conversations'"?

THE COURT: Why don't you reask the question so
the witness 1is oriented.

BY MS. MACCABEE:

Q Mr. Pierard, if you're looking at page 11-8 and
the paragraph below Exhibit 11-5, what guidance does the
Permit Writers' Manual give NPDES permit issuers about
the need to preserve correspondence with other regulatory
agencies and records of telephone conversations?

MR. SCHWARTZ: Objection, it's leading.

THE COURT: Overruled.

THE WITNESS: The guidance is that the
administrative record should contain meeting notes and

correspondence with the applicant and other regulatory

RAMSEY COUNTY DISTRICT COURT
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agency personnel. Other notes, trip reports, records,
telephone conversations should also be included in the
administrative record.
BY MS. MACCABEE:

Q And then very close to that, if you want to
turn to page 11-16, Exhibit 11-9, which is another box in

the middle of the page. Have you found that, sir?

A Exhibit 11-67?

Q Exhibit 11-9 on page 11-16.

A Okay, I'm there.

0 And that box is called ele -- we have some
strange noises. Are we good?

We have a box called "Elements of the
administrative records for a final permit." And do you
see the first bullet that says, "All elements for the
draft permit administrative record (see Exhibit 11-5)"?

A Yes.

0 Does that first bullet in Exhibit 11-9 of the
manual carry over the elements for the draft permit
administrative record as elements of the administrative
record for a final permit?

A Yes.

Q So would the manual's guidance suggest that
correspondence with other regulators or records of

telephone conversations should be part of the record also

RAMSEY COUNTY DISTRICT COURT
SECOND JUDICIAL DISTRICT



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

62-CV-19-4626

Filed in District Court
State of Minnesota

230 9/3/2020 4:27 PM

Evidentiary Hearing - Case No. 62-CV-19-4626 - Day 2

for a final NPDES permit?

MR. SCHWARTZ: Objection, the question is
leading.

THE COURT: Sustained.

BY MS. MACCABEE:

Q Mr. Pierard, I'm just going to repeat the
question in a slightly different format.

In your opinion, would the manual's guidance
that correspondence with other regulators or records of
telephone conversations be part of the record also apply
to a final NPDES permit?

MR. SCHWARTZ: Objection, it's leading.

THE COURT: Sustained.

BY MS. MACCABEE:

@) Mr. Pierard, looking at Exhibit 679, and in
that document Exhibit 11-9, "Elements of the
administrative records for a final permit," what would
that guidance say as far as the need to keep
correspondence with other regulators or records of
telephone conversations as part of a final NPDES permit?

MR. SCHWARTZ: Objection again. It's still
leading.

THE COURT: Overruled.

THE WITNESS: So then it references

Exhibit 11-5, so the implication there is that any

RAMSEY COUNTY DISTRICT COURT
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correspondence with regulatory agencies, with permittee,
meeting notes, notes of telephone conversations would be
included in the administrative record for the final
permit as well.
BY MS. MACCABEE:

Q Now I'm going to ask you -- this is a slightly
different part of the NPDES permit manual. If you want
to turn back to the introduction, and that's on page VII,

Roman numeral VII.

A All right. That's -- the heading of that page
is "Introduction to the Manual." Is that the right page?

0 That is correct, sir.

A Yes, I'm there.

Q And what is -- if you look at the paragraph
that's marked -- in the middle of the page that's marked

"Purpose of the Manual," you can take a minute to read
that and explain to -- and then tell us what do you
understand to be the purpose of the NPDES Permit Writers'
Manual and to whom it applies when it talks about
permitting authorities.

A Well, what it says is that -- it says this is
"a general reference for permitting authorities." So
that would be EPA or authorized states. And it also says
that it's guidance that explains the core elements of an

NPDES permit program. But it is something that could be
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adjusted by -- to accommodate state law or state rules.

Q And is that consistent with your understanding
of how this NPDES Permit Writers' Manual is used, that it
is a general guide for states as well as EPA but can be

modified if there are state statutes or rules that are

different?
A Yes.
Q You briefly testified yesterday that EPA had

asked questions and raised concerns about the draft
PolyMet permit in conference calls during the public
comment period in January, February, and March of 2018.
Do you recall that testimony?

A Yes.

0 And can you just summarize some of the issues
that EPA raised questions and touched upon in oral
conferences with MPCA during that public comment period?

A During the comment period, in conversations
with PCA, we were kind of focused in on specific aspects
of the permit that looked problematic to us, where MPCA
could help explain what their thought process was, how
they developed the permit. There was a good deal of
discussion about specific aspects of the permit, the
operating limits versus what are quality-based effluent
limits, the enforceability of a permit, concern about

permit shield issues, concern about permit modifications,

RAMSEY COUNTY DISTRICT COURT
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things like that.

Q And was there any discussion, to the best of
your recollection, about the construction stormwater
issue and transfer of the Cliffs Erie permit in those
conference calls with MPCA?

A Yes.

@) And was there any discussion between the EPA
and MPCA about impacts of some of these issues on a

downstream state?

A Yes.

Q And what would that downstream state have been?
A The Fond du Lac Tribe.

Q In your view, was the character and nature of

EPA's oral comments in these phone conferences with MPCA
during the public comment period different from EPA's
comment letter on the draft PolyMet permit that was
prepared in March of 2018 and read aloud to MPCA on
April 5, 20182

A It was along those lines. I mean, a lot of the
topics that were contained in the draft letter that we
read to PCA were topics that we brought up during the
calls we had in early 2018.

Q Was there something -- anything different about
the EPA's comment letter that was completed by March 15

and the oral comments that were relayed to MPCA in the
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conference calls that you had?

A I'm not sure I understand your question.

0 Was there a different type of information or
detail or anything else different about the written
comments as contrasted with the oral comments?

A The oral comments delivered in January and
February of 2018, is that what you mean?

Q Yes, sir.

A Well, sure. What we were trying to do in the
oral conversation was hone in on and ascertain whether we
actually had a real issue with the -- with specific
aspects of the permit. Just an example, we had a high
degree of interest in water quality-based effluent
limits, and we wanted to be sure in the conversations
that we understood what MPCA was going to incorporate
into the permit relative to that. But we hadn't seen any
permit language, so, you know, again -- I brought this up
yesterday. It's really difficult for us to make well
thought out comments in a permit that we hadn't seen. We
just heard verbally what the state agency was
considering. So we were trying to get a better handle on
what we were likely to see.

Q And then by January 31, 2018, were you just
reacting for the first time to the permit language?

A Yes.

RAMSEY COUNTY DISTRICT COURT
SECOND JUDICIAL DISTRICT



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

62-CV-19-4626

Filed in District Court
State of Minnesota

235 9/3/2020 4:27 PM

Evidentiary Hearing - Case No. 62-CV-19-4626 - Day 2

Q Do you believe that EPA's written comments on
the draft PolyMet permit provided a different type of
detail and rigor than the oral comments and questions
that you raised in the conference calls?

A Oh, yes, without a doubt. That was why when we
didn't send those comments I felt so strongly about
reading the comments to MPCA to make sure that they
understood exactly what we were saying and what our
concerns were and how to rectify that.

Q Mr. Pierard, you testified yesterday that if
EPA had sent its written comments on the draft PolyMet
permit to MPCA during the public comment period, that
these comments would have been in the administrative
record when the permit was issued. Based on your
experience as NPDES program chief for EPA, was it a
standard procedure in state-issued permits to include
EPA's comments in the administrative record?

A Yes.

Q Let's turn briefly back to the NPDES Permit
Writers' Manual, which is Exhibit 679, and let's look
again on page 11-16 at the box in the middle of the page
that is Exhibit 11-9, "Elements of the administrative
records for a final permit."

A All right. I'm there.

@) What's the second bullet in Exhibit 11.97?

RAMSEY COUNTY DISTRICT COURT
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A It is the administrative record for the final
permits. It should contain "all comments received during
the comment period."

0 And is that consistent with your view of what

was the regular practice with states and EPA?

A Yes.

Q I think we have one more page in the Permit
Writers' Manual. If you could turn -- let's see. Let's
turn to the -- just a couple pages back to the bottom of
page 11-8 and the top of page 11 -- not -- I'm sorry.

It's 11-12 and the top of 11-13. Let me know when you've
found it.

A I'm there.

Q Okay. And if you just want to summarize what
it talks about at the bottom of page 11-12 and the top of
11-13 in the Permit Writers' Manual, Exhibit 679.

A It's just relating that the agency must respond
to all significant comments that are received at the time
the final permit decision is reached.

0 And that statement, does that cross-reference a
provision of regulations?

A Yes.

Q And is that based on regulations implementing
the Clean Water Act?

A Yes.

RAMSEY COUNTY DISTRICT COURT
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Q And in looking at that page in the manual and
the reference to the regulations, do the manual and
regulations require a, quote, description and response to
significant comments on the permit application raised
during the public comment period?

MR. SCHWARTZ: Object to the form of the
question. It assumes that this manual imposes
requirements on the state. And we've had testimony
saying it doesn't.

THE COURT: Just a second.

Sustained as phrased.

BY MS. MACCABEE:

0 Does the manual at -- which on pages 11-12 to
11-13 state that responses to comments should include a
description and response to all significant comments on

the permit application raised during the public comment

period?
A Yes.
Q And in your experience, when EPA provides a

state or provides Minnesota with a written comment
letter, has MPCA prepared responses to comments that
specifically describe EPA's comments and then respond to
them?

A Yes.

Q And that's the customary practice, is it -- or

RAMSEY COUNTY DISTRICT COURT
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is that the customary practice?
MR. SCHWARTZ: Objection. It's leading.
BY MS. MACCABEE:
Q Is that the customary practice?
THE COURT: Overruled.
THE WITNESS: Yes, it is.

BY MS. MACCABEE:

Q If we could turn now to Exhibit 527.
A All right. 1I've got it.
Q Let's turn now to Exhibit 527, which is the

official MPCA board packet for the Keetac mine permits
provided on October 14, 2011 that contains both findings
and responses to comments.
THE COURT: There being no objection,

Exhibit 527 is received.
BY MS. MACCABEE:

Q Do you recall in your testimony yesterday that
we discussed EPA's comment letter on the draft Keetac

NPDES permits during the public comment period?

A Yes.
Q And if you could please turn to page 7 of the
responses to comments. And this is a big packet, so they

actually start at the page Relators 63196.
A All right. I'm there.

0 And do MPCA's responses to comments for the

RAMSEY COUNTY DISTRICT COURT
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Keetac mine specifically identify and describe EPA's
comments on the draft permit?

A Yes.

Q As a matter of fact, do they even specify your
name as their author?

A Yes.

@) So do you see in Exhibit 527 clear comments
from the EPA identified as "EPA Comments"?

A Yes.

Q And do you see responses then to those
comments?

A Yes.

Q I've got another one. TIf you could turn now to
Exhibit 529.

A All right. 1I've got it.

@) Thank you. And this one is a little easier
because it's just the comments. These are Mesabi Nugget
responses to comments made in February 2012. Do you
recall in your testimony --

THE COURT: Hold on.

MS. MACCABEE: I'm sorry.

THE COURT: There being no objection to
Exhibit 529, the exhibit is received.
BY MS. MACCABEE:

Q Do you recall in your testimony yesterday that

RAMSEY COUNTY DISTRICT COURT
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you discussed EPA's comment letter on the draft Mesabi
Nugget NPDES permit during the public comment period?

A Yes.

Q If you could turn again to page 7 of
Exhibit 529, which are the responses to comments in the

Mesabi Nugget case, do you see MPCA's responses to

comments on the -- provided by the U.S. EPA?
A Yes.
Q And do those responses to comments specifically

identify the comments by the Environmental Protection

Agency?
A Yes.
Q And do they even include the name of the

preparers?

A Yes.

Q And who were the people who were identified as
the commenters from the U.S. EPA?

A Myself and Linda Holst.

0 And for each of these comments, does the MPCA
say specifically what the response was to EPA's comments?

A Yes.

Q One more MPCA mining permit. And this is
Exhibit 533 are the Findings of Fact, Conclusions of Law
and Order and also the responses to comments on the

Minntac permit signed by Commissioner Stine on

RAMSEY COUNTY DISTRICT COURT
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November 30, 2018. And --

THE COURT: There being no objection,
Exhibit 533 is received.
BY MS. MACCABEE:

@) And in terms of looking for the comments, if
you could turn to the EPA comments, which start on
Relators page 63547, and the first comment is labeled
4-1.

A Okay. I'm there.

Q Do the MPCA responses to comments for the
Minntac mine permit specifically describe what EPA's
comments were?

A Yes.

0 And do they do so even when the response to
comments is cross-referenced to a comment made by another
commenter as well?

A Yes.

Q And are you familiar with this pattern where
the response to comments cross-references another
commenter's comment as well?

A Yes.

0 And can you explain why that -- what that means
when you take a look at the comments and the responses?

A Other commenters had submitted similar

comments, and the response to our comment would be

RAMSEY COUNTY DISTRICT COURT
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noted -- would reference back to the response to the
other person's comment, the similar comment that was
made.

THE COURT: So instead of drafting a brand new
comment, the box labeled 4-1 for the MPCA response refers
to a different response?

THE WITNESS: Yes.

THE COURT: Okay.

BY MS. MACCABEE:

0 And that response in 4-1, however, still
specifically identifies what EPA's comment was, doesn't
it?

A Yes.

Q Do you recall in late April 2018 discussing how
MPCA proposed to provide responses to EPA's comments on
the draft PolyMet NPDES permit if they were similar to
those of other commenters?

A No, I don't. We -- there was an indication
from MPCA that even early on before the close of comment
period that our comments would be similar to others.

Q I'm going to show you Exhibit 774.

MR. SCHWARTZ: Objection. We don't know who
prepared this -- these notes.

MS. MCGHEE: Your Honor, we have the same

objection.
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This is Davida McGhee for PolyMet.

THE COURT: All right. Was there a foundation
objection to this document made previously --

MR. SCHWARTZ: Your Honor --

THE COURT: -- or is this a hearsay objection?

MR. SCHWARTZ: Well, it is that. But on top of
that, I suspect that at the time when foundations
objections were made, we may not have seen this. This
may have been one of the late entries into the hearing.

THE COURT: All right.

MS. MCGHEE: PolyMet --

THE COURT: When was this document added to the
exhibit 1list?

MS. MACCABEE: Your Honor, this document was
added to the exhibit list -- it was part of the package
of documents on December 27 --

THE COURT: Okay.

MS. MACCABREE: -- 20- --

THE COURT: So there was no waiver of
foundation.

MS. MACCABEE: Correct.

THE COURT: So if you wish to use this
document, establish its foundation and any applicable
hearsay objection -- exception.

MS. MACCABEE: Yes, your Honor.

RAMSEY COUNTY DISTRICT COURT
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BY MS. MACCABEE:

Q Is this document EPA's notes from April 30,
2018, of a staff person who was present at the meeting?

A I believe so, yes.

0 And have you reviewed this document through
EPA's FOIA online website as one of the documents
released by EPA under the Freedom of Information Act?

A Yes.

Q And did you participate in the phone call with
MPCA described in these notes?

A Yes.

MR. SCHWARTZ: Your Honor, the witness'
testimony about the authorship and even the source of
these notes doesn't indicate that he's testifying from
personal knowledge.

THE COURT: That was a speech, not an
objection. And wait until the foundational questions are
completed before you make a final objection to
foundation. So I anticipate the gquestions being asked
and that the exhibit get offered. You can object if you
still have an objection at the time the exhibit is
offered.

BY MS. MACCABEE:
Q And, Mr. Pierard, do these notes reflect the

official work of the EPA conferring with MPCA on the

RAMSEY COUNTY DISTRICT COURT
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PolyMet permit?

A Yes.

Q And based on your recollection of the call and
your knowledge of your own staff, are these notes
trustworthy and consistent with your recollection?

A Yes, they are.

MS. MACCABEE: And, your Honor, I do not have
with me today the document enclosure that would establish
who authored the comment, though it is on our exhibit
list. And I can find that for you if it's necessary,
your Honor.

THE COURT: Why don't you find it.

MS. MACCABEE: Your Honor, would you like -- it
would be in the area of 770 to 773. And I think if you
looked at the list of exhibits from Mr. Pierard, you'll
find it. But if not, just look at the main exhibit list.

Your Honor --

THE COURT: Yes.

MS. MACCABEE: --— it is Exhibit 767, and I
would be happy to provide a copy to the Court.

THE COURT: What is Exhibit 7677

MS. MACCABEE: Exhibit 767 is a December 18,
2019 disposition letter from the EPA to WaterLegacy, and
it -- oh, this is not the correct document. I'm sorry.

MR. SCHWARTZ: Could it be 7737

RAMSEY COUNTY DISTRICT COURT
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MS. RAY-HODGE: Yes.
MS. MACCABEE: I believe that's correct.
MS. RAY-HODGE: Yeah, 773.

MS. MACCABEE: It's Exhibit 773. And that is

THE COURT: Lo and behold, it's in sequence.

MS. MACCABEE: I said it was between 770 and
773, your Honor. But that is a disposition letter dated
December 19, 2019, which, however, was not provided until
a week later. And enclosure A on Relators page 665007
identifies a single call with MPCA for which there are
notes, and those are the notes of author Krista McKim.

THE COURT: So if I am to understand correctly,
Exhibit 773 documents the Freedom of Information Act
disclosure that resulted in your downloading of
Exhibit 7747

MS. MACCABEE: Yes, your Honor, that's correct.

THE COURT: Okay. Any other foundation before
you offer the exhibit?

MS. MACCABEE: No, sir.

THE COURT: All right. Are there any
objections?

MR. SCHWARTZ: Yes. We object. What I would
like to do is read from Exhibit 773. It's the second

page in the --
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THE COURT:

Exhibit 7737

MS. MACCABEE:

THE COURT:

MR. SCHWARTZ:

THE COURT:

MR. SCHWARTZ:

THE COURT:

MR. SCHWARTZ:

starts "The agency."

THE COURT:

MR. SCHWARTZ:

Does someone have that for me,
Here, your Honor.
All right. Hold on.

And it's the second --
Just a second.

Sure.

Okay. Go ahead.

It's the second paragraph, which

Yes.

It says, "The agency would like

to provide some context for the records that are produced

today.

These are the personal notes of individual staff.

The staff taking these notes did so for their personal

use, and,

disorganized,

for that reason,

unpolished,

some notes may be

or otherwise reflect that the

staff did not intend that the notes would be used by

others.

While the agency does not necessarily take the

position that these personal notes are subject to the

FOIA,
transparency."

THE COURT:

MR. SCHWARTZ:

they are being produced today in the interest of

All right.

And so what I would suggest to

you 1s that the reliability of the notes is in question

RAMSEY COUNTY DISTRICT COURT
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and doesn't merit admission into the record.

THE COURT: All right. These notes in
Exhibit 774 are similar to other notes that were produced
by the Freedom of Information Act that were admitted into
evidence yesterday under Minnesota Rule of Evidence
803(8). These are clearly admissible in public records
as an exception to the hearsay rule. There's no question
about their authenticity. The witness has further
testified that the document is consistent with his
recollection of the meeting, so this document could
potentially have multiple uses. First of all, it's
admissible, in and of itself, as an exception to the
hearsay rule for which foundation of authenticity has
been established. So the foundation was established, and
the hearsay objection was addressed pursuant to the
exemption or exception set forth in 803 (8). Moreover,
the document, even if it wasn't admissible itself, to the
extent it refreshes the witness' recollection and is
consistent with the witness' recollection, could be used
for that purpose as well. Either way, the objection is
overruled.

You can have your document back.

MS. MACCABEE: Thank you, your Honor.

My apologies that it took us a while to find

it.
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THE COURT: You may proceed.

BY MS. MACCABEE:

0 Mr. Pierard --
A Yes.
Q If you could turn to Exhibit 774, and about a

third of the way down the page, do you see the sentence,
"EPA comments that we discussed a few weeks ago, some
overlap with contested case hearing comments.”" Do you
see that? And does that --

A Yes.

Q Sir, 1is that consistent with the testimony you
just gave before we looked at the document, that MPCA
talked about how EPA's comments overlap those of some
members of the public who had also commented?

A Yes.

Q And do you see right below that, the next
sentence, "MPCA's responses to comments won't directly
address EPA's concerns, but they view our comments to be
similar to other comments that were raised."

A Yes.

Q Do you recall -- or I'm sorry. Did you ever
agree on behalf of EPA's NPDES program that if other
commenters raised similar issues, MPCA need not describe
EPA's comments so as to attribute them to EPA?

A No, I never agreed to that.

RAMSEY COUNTY DISTRICT COURT
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Q And would you have agreed to that?

MR. SCHWARTZ: Objection, calls for
speculation.

THE WITNESS: No.

THE COURT: Sustained. The answer is stricken.
BY MS. MACCABEE:

Q Now, after April 5, 2018, when you read EPA's
comments aloud to MPCA staff, did EPA continue to confer
with MPCA in an attempt to resolve concerns raised by the
comments on the draft PolyMet permit?

A Yes.

Q And did EPA continue to raise the same concerns
that were in that March 18 comment letter that was read
aloud on April 5, 201872

A Yes.

Q Now, 1in December 2018, was 1t a standard
practice for the EPA Region 5 NPDES program to write a
memo of any outstanding issues when the permit process
was concluding?

MR. SCHWARTZ: Objection, your Honor. This
goes to the merits of the permit, and that is outside the
scope of this proceeding.

THE COURT: Response?

MS. MACCABEE: Your Honor, you want me to

respond, sir?

RAMSEY COUNTY DISTRICT COURT
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THE COURT: If anyone wants to --

MS. MACCABEE: Yes, I would --

THE COURT: -- respond, they can respond.
MS. MACCABEE: -- like to. You were looking at
the witness. That's why I was asking.

THE COURT: I was looking into space because I
was thinking.

MS. MACCABEE: Your Honor, I'm just asking him
about standard practices of his program as far as
producing a concluding memo. And then I'm going to ask

him about whether in this case the documentation at the

end of the permit process was different and tie that back

to the irregular procedures in this case.

THE COURT: I don't know if I have enough
information to respond to your objection yet. I guess
I'm interested in knowing whether this is a concluding
memo that is internal to the EPA, is this a concluding
memo that is delivered to the public or placed in the
MPCA's administrative record, is this a concluding memo
that gets written even if the permit is approved, and if
the permit is approved by the EPA, what difference does
the concluding memo make?

MS. MACCABEE: Your Honor, we will ask the
witness to explain what the purposes of a closing memo

is, how they were used, when they were issued, and then
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if this one is different from other concluding memos, and
to tie any differences back, actually, to the irregular
procedures, as well as to talk about how the concluding
memo describes the irregular procedures.

THE COURT: 1Is it your ultimate goal to offer
the concluding memo?

MS. MACCABEE: Yes, sir, it is.

THE COURT: And is there going to be an
objection to the concluding memo if it's offered?

MR. SCHWARTZ: Yes, there will be.

THE COURT: All right.

MS. MACCABEE: And --

THE COURT: Well, let's start with the
predicate and see where it takes us.

MS. MACCABEE: And, your Honor, if you are
interested, once we've established that predicate, I'm
happy to tie our proposal to introduce this document into
evidence to the specific procedural irregularities and
also to the exceptions that you described yesterday and
specifically that this is in response to defenses that
were raised by MPCA in their pretrial brief and also that
this exception relates to prejudice, which is how do
you —-- how do Relators demonstrate that there's anything
different because of the procedural irregularities in

this case. And that's one of the things that this
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closing memo documents.

THE COURT: Right. As opposed to one
employee's personal objection to what occurred, which
isn't the official position of the agency. And so
that's -- we need to sort that out.

MS. MACCABEE: And, your Honor, I would just --

THE COURT: The agency might end up -- the EPA
might end up objecting, too, and I -- I just want to make
sure that everyone knows where we're going, so --

MS. MACCABEE: And, your Honor, I'm going to --

THE COURT: -- we are ready.

MS. MACCABEE: I'm going to suggest that --
I've already communicated in writing with the Department
of Justice, and they do not object to this memo. They
only object to us asking the witness about deliberative
conversations that led to or are summarized in the memo,
and we have agreed not to do that. But the memo itself
was released to WaterLegacy by EPA under the Freedom of
Information Act. So it is -- to the extent that the
document itself may or may not contain the deliberative
privilege, that was explicitly waived by the production
under the Freedom of Information Act.

THE COURT: Okay.

MR. SCHWARTZ: Your Honor, I would just like to

make a couple points. One is, this memo never was sent
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to EPA [sic]. It was eventually leaked or obtained.

THE COURT: Never was sent to the --

MR. SCHWARTZ: Sent to -- I'm sorry, to MPCA.

THE COURT: All right.

MR. SCHWARTZ: And it was certainly not sent to
them, and they had never seen it before the MPCA issued
the permit.

Second thing is, the permit was approved. And
there's no indication that this memo contains the
official position of EPA, which means that it contains a
separate position of EPA -- a separate position of EPA
staff rather than an official EPA position. And so for
those reasons, since we're talking about it, we believe
it shouldn't be admitted.

THE COURT: All right.

We have one more person.

MR. GRILLOT: Your Honor, I just want to say
that EPA did release this under the Freedom of
Information Act. To the extent that it contains factual
information about discussions or conversations that
occurred with dates and specifics, we have no objection.
To the extent the questioning would then go into the
internal decision-making process with EPA or specific
conversations with attorneys, that is what we would

object to. So the factual information that's contained
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in here we do deny.

MR. SCHWARTZ: Your Honor, what this memo is
about 1is dissatisfaction by Mr. Pierard with the approval
of the final permit. That's what it boils down to.

MS. MACCABEE: Your Honor --

THE COURT: Okay. So, therefore, I need you to
tell me, Ms. Maccabee, how this memo is relevant to these
proceedings.

MS. MACCABEE: Your Honor, that's what the
witness is going to do. And before I ask -- I mean,
unless you would like me just to narrate for you.

THE COURT: Well, I would like you to make a
legal argument --

MS. MACCABEE: Okay.

THE COURT: -- that responds to the objection,
which on its face is well founded. 1It's irrelevant to
these proceedings whether a person within the EPA didn't
like the fact that his agency, the EPA, approved the
permit and didn't file any public objection or comment to
the permit in its final form.

MS. MACCABEE: Your Honor, counsel for the MPCA
has mischaracterized this document in several ways.
First, this is not the opinion of a single individual.

As with the comment letter of March 15, 2018, and the

deficiency letter of November 3, 2016, this is a letter
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prepared by the program staff, and Mr. Pierard was not
acting on his own. This is a customary thing at the end
of a permit process to indicate the issues that were not
resolved. And the reason -- and this document also
contains factual information, which is contemporaneous or
a near contemporaneous record of what happened in the
permit process, and then the document goes through issues
that were resolved and not resolved. And because MPCA
did not provide any responses to comments that identified
the comments by EPA, there is no other record of what the
comments were by EPA and whether or not they were
resolved completely, partially, or not at all. And so it
is the irregular procedures, number one, the suppression
of the comment letter, and number two, the fact that
there were no responses to comments that specifically
identified and describe EPA comments that resulted in
this letter being a long document rather than the
customary way in which these posing memos tended to be
two to four pages highlighting just a couple issues for
future reference within EPA.

THE COURT: If everything you just said is
true, then why didn't the EPA reject the permit?

MS. MACCABEE: Your Honor, from the perspective
of Relators, what EPA decided and why they decided is, A,

impenetrable to us and, B, outside the scope of this
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proceeding.

THE COURT: Right.

MS. MACCABEE: And what is not outside the
scope of the proceeding is what documentation was missing
from this record because of the -- both the failure to
have the comments in the record and the failure to have
the responses to comments. And this kind of information
about what the EPA comment was and whether or not it was
resolved would have been provided if there had not been
irregular procedures. And so this is the kind of
documentation that shows how Relators were prejudiced.
And that is really a critical part.

Now, I also want to say that --

THE COURT: But how are Relators prejudiced if
the EPA, possessing all of this knowledge, approved the
permit?

MS. MACCABEE: Your Honor, whether or not
the --

THE COURT: Because it's the EPA who had that
right. The EPA granted permission to the MPCA --

MS. MACCABEE: Well --

THE COURT: -- to do what it did. It delegated
its Clean Water Act authority to approve NPDES permits to
the State of Minnesota pursuant to a memorandum of

agreement retaining the right to veto the final product.
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Did I make any mistakes --

MS. MACCABEE: A couple.

THE COURT: -- in laying that out?

MS. MACCABEE: Slightly. And here's the big
thing. The Minnesota Pollution Control Agency keeps
saying that EPA approved the permit. There was no letter
from MPCA asking them to approve. There was no letter
approving. There was not even a letter saying not
object. The fact that you --

THE COURT: Well, under the MOA --

MS. MACCABEE: And, sir --

THE COURT: Hold on. Under the MOA, if they do
nothing, they have approved the permit. That's what the
MOA says, right?

MS. MACCABEE: Yes. And, your Honor, what
we're doing with this letter -- and the witness will
explain how their program staff had to go through the
permit and find all the comments and whether or not they
were resolved or partially resolved. That discussion
would be in the record were it not for the procedural
irregularities. And the procedural irregularities, both
in suppressing the initial comment on the draft permit
and the procedural irregularities on writing comments,
that in no way referred to the EPA. And so this is

our -- this is the only document that is available in
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this record to say what EPA perceived was resolved and
not resolved. And we're not saying -- we're not making
any claim in this case. This is only about the Pollution
Control Agency. Relators are not claiming or asking you
to decide was EPA right or wrong in letting this permit
go through. We're not asking you to determine whether
these issues were significant legally and correct
scientifically. We're just simply asking you to allow in
the record the analysis of what EPA's program staff
believe were resolved and not resolved, because MPCA --
because the irregularities didn't do that.

THE COURT: Okay. Mr. Pentelovitch and then
Mr. Schwartz, you can respond to everything.

MR. PENTELOVITCH: I just want to correct
something you said.

THE COURT: Okay.

MR. PENTELOVITCH: The MOA does not say that if
the EPA doesn't object it's approved. Here's what it
says. And I'm reading from Exhibit 328, Section 124.46,
Subd. 5. 1It's page 11 of the exhibit. It says, "If no
written comment is received by the Agency from the
Regional Administrator within the 15 days," and that
includes -- would include an objection -- "the Director
may assume" -- the PCA director or commissioner "may

assume, after verification of receipt of the proposed
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permit, that the EPA has no objection to the issuance...”

So what the MOA provides is that the
commissioner of the PCA can assume there's no objection.
Doesn't say that there is no objection. It Jjust says
there's an assumption.

And then if you go to --

THE COURT: Right. But that has the legal
force and effect of allowing that permit to be final,
which then would trigger the appeal rights of your
client.

MR. PENTELOVITCH: All true. But there's a
difference between saying that the EPA approves and the
EPA has not objected and assuming there's no objection.

I think the evidence here is there was no letter saying
there's no objection and no letter of approval. All
there is is an assumption that there's no objection. And
that section Subdivision 6 has similar language.

THE COURT: But it also means as a matter of
fact that the EPA has chosen not to reject the permit --

MR. PENTELOVITCH: It chose -- well --

THE COURT: -- which is their right.

MR. PENTELOVITCH: I'm not sure what it means
about the EPA other than the MPCA can make an assumption.
That's all the agreement says.

THE COURT: But the agreement also says that

RAMSEY COUNTY DISTRICT COURT
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they have to exercise their right to reject the permit
within so many days, doesn't it?

MR. PENTELOVITCH: It says -- that was in so
many days "they may comment upon, object to, or make
recommendations."

THE COURT: Okay. So if they don't reject
within those number of days, their right to object --
reject it 1is gone.

MR. PENTELOVITCH: That may be true, and they
can make an assumption, but it's not the same as saying
they have approved it, and it's not the same as saying
they didn't have an objection.

THE COURT: Okay.

MR. SCHWARTZ: Your Honor, just to go right to
this issue.

THE COURT: Yes.

MR. SCHWARTZ: ©Not only does the MOA give a
limited amount of time for EPA to object, but so does the
Clean Water Act Section 402 (d) (2), which is 33 USC
Section 1342 (d) (2), gives EPA 90 days to object to a
permit. And that time has long passed. So there's no
question that EPA cannot object to this permit.

MS. MACCABEE: Your Honor --

MR. SCHWARTZ: If I could finish.

THE COURT: Yes.
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MR. SCHWARTZ: 1I've got three other points.

One is, what's in this memo is not the opinion
of the agency, very clearly. It's certainly not an
opinion that the permit should be rejected.

The second thing is, the fact that concerns of
the staff are not resolved is not only not a defect in
procedure, 1it's not even a Jjustification for objection to
a permit.

And the third point is that if -- that this
memo was never proposed to be part of the administrative
record. In fact, it was never submitted to MPCA. MPCA
never saw it. So there is no way that this memo could
have been part of the administrative record because the
permit was issued -- already issued long before this memo
ever came to light.

THE COURT: ©No. Their argument is that this
memo documents things that should have been in the
administrative record before the permit was final and
that there's no other way of determining what those
things were without this memo. So you need to react to
that argument.

MR. SCHWARTZ: Yes. Your Honor, they had two
opportunities to document unresolved concerns. As a
result of the agreement that the Agency -- EPA reached

with MPCA, EPA got an extra 45-day period to comment on a

RAMSEY COUNTY DISTRICT COURT
SECOND JUDICIAL DISTRICT



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

62-CV-19-4626

Filed in District Court
State of Minnesota

263 9/3/2020 4:27 PM

Evidentiary Hearing - Case No. 62-CV-19-4626 - Day 2

pre- --
THE COURT: You're not addressing the point.
MR. SCHWARTZ: No, I --
THE COURT: The point isn't whether the EPA
could have and didn't comment. The purpose of their

intended use of this exhibit is to document things that
could have or would have or should have been in the
administrative record before the permit was final but
wasn't in the administrative record because of efforts by
the MPCA to have the EPA's concerns stated orally and not
in writing.

MR. SCHWARTZ: Yes. And --

THE COURT: That is the -- and so the purpose
of this offer, as characterized by Relators, is that this
is the only way to document what those concerns were and
the importance of having those concerns addressed in the
permit.

MR. SCHWARTZ: Okay. What I'm trying to say is
there were two other ways they could have documented
their concerns if the agency itself had concerns. With
respect to the ability to review a permit and then
provide written comments, MPCA agreed, and this was a
written agreement, that EPA could file written comments
on the next draft of the permit. And that was the

trade-off. It was something that EPA wanted, that they
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put in the agreement, and that MPCA agreed to, that EPA
could provide written comments on the next version of the
permit and was given an extra 45 days to review the
proposed permit, and they decided not to exercise their
right in writing to submit written comments. So if the
agency had wanted to do that, they had an express
agreement from MPCA that they could.

THE COURT: Why shouldn't I conclude from the
failure of the EPA to file any written comments that they
concluded that the final permit actually did address
their concerns as an agency versus the individual or
group of individuals who put that memo together?

MS. MACCABEE: Your Honor, Relators are not
really asking you to make any conclusions at all about
EPA. We're not asking you to conclude that they did
approve, did not approve, did write comments, should not
have wrote written comments. We're not even asking --
and this memo does not talk about whether they should or
should not object, and we're not asking the Court to
actually get into that issue at all. What we're asking
is that the Court allow us to provide documentation of
which issues were resolved and not resolved because there
is no other documentation. And that is really the
essence of the prejudice to Relators. This memo is a

catalog of the kind of information that would have and
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should have been in the record had the irregular
procedures not occurred, and —--

THE COURT: Well, isn't the letter that was
read on April 5, 2018 that documentation?

MS. MACCABEE: It is part of that
documentation, your Honor.

THE COURT: So what's missing that --

MS. MACCABEE: What's missing --

THE COURT: -- this memo --

MS. MACCABEE: I'm sorry.

THE COURT: -- that this December of 2018 memo
would provide? Aren't we talking about the same
concerns --

MS. MACCABEE: What we're missing --

THE COURT: -- at least some of the same
concerns?

MS. MACCABEE: Your Honor, you're precisely
right that we're talking about the same concerns. And
what this closing memo does, it says this was the
concerns, and these are how they were partially resolved,
entirely resolved, or not resolved. And that's the kind
of documentation that would have been in a normal set of
responses to comments like we looked at for those three
other mining permits, is here is what EPA said, and they

would have said here's what EPA said on March 15, here's
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how MPCA believes it was resolved. Otherwise, I'm going
to tell you that the court of appeals has no way of
knowing anybody's opinion other than the non-expert
members of the public, myself included, what was or was
not resolved. And I'm going to tell you that Mr. Pierard
is not pretending that he went through every line of the
permit. They have technical staff who did that, as MPCA
usually has technical staff that say -- go through MPCA's
comments and say what was resolved and what wasn't.

THE COURT: How 1is what was resolved or not
resolved within the scope of this hearing?

MS. MACCABEE: There were two different issues,
sir. One is, the fact that this isn't the only document
is itself the evidence of what happened in the procedural
irregularities.

Second, the argument to the court of appeal in
the initial transfer motion in saying that it was --
reason is that there's substantial prejudice to Relators
as a result of these procedural irregularities. And so
if we have no way of saying things were still resolved at
the end other than our own efforts to try as non-experts
to analyze permits, we don't have a way of documenting to
the court of appeals and arguing to the court of appeals
that there was substantial prejudice. And once again,

your Honor, we're not asking you to evaluate whether

RAMSEY COUNTY DISTRICT COURT
SECOND JUDICIAL DISTRICT



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

62-CV-19-4626

Filed in District Court
State of Minnesota

267 9/3/2020 4:27 PM

Evidentiary Hearing - Case No. 62-CV-19-4626 - Day 2

these issues are important, not important, whether we
were substantially prejudiced. We're just asking to have
a record so that the court of appeals can then consider
our arguments and decide from their perspective whether
we have shown that substantial prejudice.

THE COURT: Mr. Pentelovitch.

MR. PENTELOVITCH: I'm not sure I'm going to
say anything different, but I think I am.

The whole point here is this: There was a
chain reaction set off by the request by PCA that the EPA
not submit the letter that was already written. And had
that letter been submitted, it would be in the
administrative record, and there would be another
document in the administrative record similar to the ones
that had been put into evidence from other permits,
showing how the comments in the letter of the record had
been addressed. So there's an irregularity in that the
letter is not there and an irregularity that there's no
response. The exhibit that we're talking about -- and I
would respectfully suggest that there should at least be
questions of the witness so he can explain what the
document is before you make a decision whether it's
inadmissible so you fully -- there's a lot of assumptions
here about what he's going to say.

THE COURT: Right.
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MR. PENTELOVITCH: But when you finally get

there, this document is the closest thing we have to what

the concerns were or how they were or weren't addressed
from the letter. And the point here is that this is
evidence that helps show the irregularity that the court
of appeals should have in the record before it when it
considers the more substantive arguments that you're not
considering. And the concept that this is a rogue actor
dissenting is, I think, going to be dispelled by the
evidence.

What this really is is this is a document that
helps establish one of the irregularities, in other
words, the missing response. MPCA never had to put in a
written response into the record responding to the
letter.

THE COURT: Right. But can't you -- don't you
already have that argument with the draft of the letter
that was read into the record on April 5? You can
already argue that that should have been part of the
administrative record. You can already argue that if it
had been, there would have been a requirement that the
permit contained the specific comments and that, because
those specific comments weren't in the permit, the
alleged procedural irregularities prevent the court of

appeals from determining whether those concerns were
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addressed in the ultimate permit.

MR. PENTELOVITCH: But this exhibit -- you said
yesterday that you would admit things that had
substantive material in them if they helped to show
prejudice. And that's what this shows. It shows the
prejudice of not having the response by the MPCA in the
record because it shows that there were things that
weren't addressed. So this goes -- at least as far as
I'm concerned, it goes to prejudice.

MR. SCHWARTZ: Your Honor, it does --

THE COURT: Well, hold on.

MR. SCHWARTZ: Sorry.

THE COURT: Wait on your comments until all the
Relators have spoken so you can --

MR. SCHWARTZ: I'm sorry, your Honor.

THE COURT: -- do them all at once.

MR. SCHWARTZ: I get impatient.

THE COURT: I get that.

MS. RAY-HODGE: Your Honor, Vanessa Ray-Hodge
for the Band.

I just want to make the point that, yesterday,
Mr. Pierard testified in a series of questioning by
Ms. Maccabee that, generally, when EPA is allowed to
follow the process it normally follows, when comments are

received by the state agency, usually, EPA will send
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another follow-up letter stating that the agency can move
forward. That wasn't done because EPA was asked not to
put anything in writing in this case. And to the extent
that the December 18 memo is trying to capture all of
those irregularities, and the fact that EPA was not able
to follow all of its regular procedures and act in
accordance with the way it had in other permitting
processes is relevant to our claims.

THE COURT: Well, the record only shows that
the EPA agreed to delay its written comments, so at some
future point. There is no evidence as of today that
there was ever an agreement between the PCA and the EPA
not or ever to provide a written comment. That's not in
the record.

MS. MACCABEE: Excuse me.

MS. RAY-HODGE: Well, and part of that, though,
is because some of this is outlined in the December 18
memo with respect to the procedures that EPA was and was
not allowed to follow as part of this process.

MS. MACCABEE: You're --

THE COURT: Well, you're misstating the record.
Not allowed to follow, that terminology you used is a
mischaracterization of the record. The record is that
EPA and MPCA entered into an agreement as to how EPA

comments would be made.
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MS. MACCABEE: Your Honor, let's --

MS. RAY-HODGE: I apologize for the --

THE COURT: That is what the --

MS. RAY-HODGE: -- mischaracterization.

MS. MACCABEE: Your Honor --

THE COURT: -- record shows.

MS. MACCABEE: -- I'm going to just take us
back to what Mr. Pentelovitch was saying. And part of it
is you're right that the comment letter itself is an
important part of the record. But this is a 479-page
permit that was finally issued. And so if we come to the
court of appeals with a 479-page permit and then the
letter of March 2018, there's nothing in between to help
the Court figure out, well, was it all resolved in the
final permit or wasn't it. And that would usually be in
the record as a result of the responses to comments. And
that is the bridge that Mr. Pentelovitch is suggesting
needs to be in the record, not because we're asking you
to determine that EPA should or should not have objected
or anything else, but just simply that's the bridge that
is missing in this record uniquely because there was no
written comment made, and there were no responses to
comments that identified EPA's comments and then the
responses. And so that's the purpose that we're asking

that the Court submitted, and we are not going to argue

RAMSEY COUNTY DISTRICT COURT
SECOND JUDICIAL DISTRICT



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

62-CV-19-4626

Filed in District Court
State of Minnesota

2772 9/3/2020 4:27 PM

Evidentiary Hearing - Case No. 62-CV-19-4626 - Day 2

that there should have been an objection by EPA or the --
or even —-- other than just to say this is the catalog of
what EPA program staff concluded so that then the court
of appeals can see, at least from your record, that there
was some information rather than asking the court of
appeals to take a 479-page permit and say was this in
there, was it not in there. And that's the problem that
we have before us without this document.

THE COURT: Any other attorneys for Relators?

MS. LARSON: I do have something different to
say. Elise Larson.

Ms. Maccabee hinted at this, but, your Honor,
the MPCA has also opened the door to having this memo in
the record. Their consistent defense to this entire
proceeding is that, at the end of the day, EPA's concerns
were resolved, and so what happened on April 5 didn't
prejudice us. What happened on April 5 was ultimately
resolved at some later period of time; but at the end of
the day, this permit resolved all of the concerns that
EPA had on April 5. They have said that to the public,
they've said that to this Court, they allude to it in
their pretrial briefing. And so —--

THE COURT: But they have never argued that
100 percent of all of the employees of the EPA agreed

that all these issues have been resolved. They have only
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said publicly that the EPA as an agency agreed that all
these issues were resolved, because the EPA as an agency
chose not to veto the permit. They also chose not to
file any written comments to the permit even under the
agreement that the EPA reached with the MPCA to delay
their written comments to a later date.

MS. LARSON: But I respectfully think that
those are two different things. The agency itself
choosing not to object on one hand and on the other hand
saying to the public all of the concerns from April 5
were resolved, which is what they consistently have said
to the public and to this Court, are two different
things. The agency choosing not to object is one
decision point that can be made. But another decision
point is, were all of the things on April 5 resolved in
the permit. And respectfully, that's been their defense
since this case got transferred to this Court. And in

your ruling yesterday, you said that when the agency

opens the door to that kind of information that we should

be able to allow -- we should be allowed to have that

information in the record to rebut their defense that the

issues from April 5 were mostly resolved by the agency,
which they have said over and over and over again.
THE COURT: Right. And how does -- the fact

that individuals not representing the final view of the
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agency disagreed with what the agency did, how is that
relevant to the conclusion that the MPCA reached when it
made its public comment that the EPA chose not to comment
or veto the permit?

MS. LARSON: This memo does not show whether
the staff thought it was the right or wrong decision for
the agency itself to choose not to object. What it shows
is that some of the comments from April 5 were not
resolved. And MPCA has consistently said that the
majority of the comments from April 5 were resolved in
the final permit. And that's -- that is a different
inquiry than whether this -- because this memo doesn't
show, we, the staff people, think that the EPA should
have objected. It's simply documenting these are some
concerns that we raised that didn't end up getting
resolved in the permit. And those are two different
inquiries.

THE COURT: Okay.

MR. PENTELOVITCH: Your Honor, before he
responds, can I say one more thing?

THE COURT: Real quick.

MR. PENTELOVITCH: I disagree with something
you said. You said, as I understood what you said, that
the fact that the EPA didn't object means they thought

all the comments were resolved. I don't think that's
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what -- all the MOA says is, if they don't object, you
can assume that -- if they don't respond, you can assume
there's no objection. The fact that there's no objection
doesn't mean all comments are resolved. That's a fact
issue that's unrelated to whether EPA objected or not.
And it's important to us because EPA theoretically
doesn't give a whit about our appeals to the court of
appeals and what our record is. We do care. And the
point is that these things -- there is evidence -- there
is evidence in this memo that certain issues raised in
the March letter are unresolved. And that's the point we
want to make in terms of the irregularity to go up to the
court of appeals.

THE COURT: Okay.

MR. SCHWARTZ: Your Honor, whether these
concerns were resolved is outside this proceeding,
because this proceeding is about procedural -- procedural
irregularities, not whether or not the staff was entirely
satisfied. And the transfer order and the Minnesota
Statute established the scope of this proceeding.

THE COURT: So how do they prove prejudice from
the procedural irregularities without evidence of this
sort?

MR. SCHWARTZ: Well, two things. The first

thing is, their problem is that since the alleged
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procedural irregularities that occurred before, to which
this allegedly is -- memo is a bridge is really not a
bridge. And the reason is that anything that happened
before October 25, which is when the 45-day period for
written comments was initiated and lasted through
December 5, anything that happened before then was
essentially irrelevant, because on October 25, or any
time in that period, EPA could have put in the comment
letter, they could have put in concerns that were
unresolved, they could put in anything they want. And
that was an agreement between the agency and the -- and
MPCA.

THE COURT: So how does the -- how do the
Relators document prejudice from the agreement that was
made to delay written comments?

MR. SCHWARTZ: Well, the reason there's no
prejudice is because there was an agreement that the
agency could put in -- could say anything it wanted after
the public comment period ended. What they're
complaining about is that EPA decided to delay its
written comments until a later time. And we think there
were good reasons for this, and --

THE COURT: Right. But the Relators are also
complaining that if the written comments had been made

during the public comment period, then the final permit
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would have required the MPCA to include a written
response to all those concerns so the court of appeals
would actually have something to review to make a
decision as to whether the agency substantively addressed
those concerns.

MR. SCHWARTZ: Well, that same situation would
have occurred if EPA had filed written comments on
October 25. Remember, the agency has to defend its
permit based on the administrative record. So had there
been EPA comments that were submitted during the time
when everybody agrees EPA could have submitted written
comments, those comments would have stood unrebutted
unless the agency put something into the administrative
record to justify a different decision from the one that
it actually made. And so the opportunity to -- well,
what they're saying is missing, which is a response to
the comments, would have had to have been made at the
agency's peril if it had not made it based on the
October 25 comments, whatever EPA submitted in writing.
Remember, the agency has to justify its permit.

THE COURT: Right. Well, and the Relators also
appear to be arguing that, even though the memo -- even
though the letter was read to MPCA staff on the phone,
that should have also been in the administrative record,

and therefore, the final permit still should have had the
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written response.

MR. SCHWARTZ: And what I'm saying is that it
could have been in the administrative record. And had
the agency decided that it was important for that to
happen, then the PCA would have had to respond, or it
would not have been able to defend its permit. In other
words, 1t has to defend its action whenever EPA puts in
comments. EPA can comment, and the record -- and the
testimony today shows EPA has put in comments before the
public notice period, it's put in comments during the
public notice period, it's put in comments after the
public notice period. And whenever those comments come
in, the agency has to respond. And the reason it has to
respond is that if the comments are significant and it
doesn't respond, it can't defend its permit. The court
of appeals will overturn it.

THE COURT: Okay. Here's what's going to
happen next. You're going to give me the document, and
I'm going to review it during the break. 1I've heard your
arguments as to what I should do with the document when
you choose to offer it. Somehow, I think that's coming.
I'll let you lay a predicate for the admissibility of the
document with the witness without going into the contents
of the document. And then when you decide the magical

moment has come to offer it, offer it. If there's still
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an objection, make it, but we're not going to have any
more arguments about it, and I'll make a ruling. So get
me the document, and we'll take a 15-minute break -- or a
20-minute break.

MS. MACCABEE: Thank you.

(Recess at 10:37 a.m. until 10:59 a.m.)

THE COURT: Remain seated. Let us embark on
the next step, which is foundation, Exhibit 525.

You may proceed.

MS. MACCABEE: Yes, your Honor.

BY MS. MACCABEE:

Q Mr. Pierard.
A Yes.
Q By December 2018, was it standard practice for

EPA Region 5 NPDES program to write a memo of any

outstanding issues when the permit process was

concluding?
A Yes.
Q How many years before that had you instituted

that practice?

A I would say probably four years.

0 And why did you institute the practice of
having a final memo written at the close of the NPDES
permit process?

A It was to wrap up that process, any outstanding
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SECOND JUDICIAL DISTRICT



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

62-CV-19-4626

Filed in District Court
State of Minnesota

280 9/3/2020 4:27 PM

Evidentiary Hearing - Case No. 62-CV-19-4626 - Day 2

issues that maybe weren't fully resolved as a result of
our review in communications with the state. It was
documentation for the file. And the idea there was,
NPDES permits are issued for a five-year duration. They
expire after five years. It's very likely after five
years there's going to be a new permit writer at the
state. There will be a new permit writer at EPA --
permit review at EPA and probably new management. So the
memo to the file that kind of concludes our review of the
permit is a way of communicating to the next people that
are writing and reviewing the permit what we -- what we
were looking at at the time. So it would give them a
little bit more insight into what was going on five years
before, and they can have that knowledge going forward
into writing and reviewing the permit.

Q After your program had prepared a closing memo,

would it be available in EPA files?

A It would be in EPA files, yes.

Q So this wouldn't be a secret document, correct?
A No, no.

Q How many other times had your NPDES program

written a final memo of outstanding issues at the close
of a permit process?
A Probably a hundred or more times.

Q Now, at the end of the PolyMet permit process,

RAMSEY COUNTY DISTRICT COURT
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did your NPDES program also prepare a closing memo of
outstanding issues for the PolyMet project?

A Yes.

Q And can you describe how that document would
have been prepared, who would have done it, and what
would they have had to do?

A Well, the permitting staff prepares it with our
assigned attorneys.

Q And as compared to other times your program
staff had written a closing memo on a permit, was there
anything unusual about the steps that your staff had to
take to complete the PolyMet permit closing memo?

A Well, it -- you know, it's probably a little
bit more difficult because we didn't have MPCA's direct
response to our comments that we had read to them. So my
staff would have had to review the proposed final permit
and compare that to the comments that we had provided and
make that determination whether MPCA had responded to
those comments or not in some kind of change to the
permit.

Q Now, in the usual case of the hundred or so
closing memos, other than the PolyMet project, about how
long were those memos? How many pages?

A They varied in length. They were typically, I

would say, two to eight pages, something in that order.
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Q And was the PolyMet NPDES permit closing memo
different in that respect?

A It was longer.

Q In your personal opinion, was the length and
number of issues that EPA's NPDES program included in the
PolyMet closing memo different because of the fact that
the EPA hadn't submitted a comment letter and MPCA hadn't
provided responses to comments?

MR. SCHWARTZ: Objection, leading.

THE COURT: Sustained.

BY MS. MACCABEE:

Q Was the length and number of issues in EPA's
NPDES closing memo for the PolyMet project any different
because of the fact that -- in your opinion, because of
the fact that there was neither a comment letter nor a
response to comments in the record?

MR. SCHWARTZ: Objection, leading.

THE COURT: Overruled.

THE WITNESS: If there had been a response to
our comments -- the December memo included items that had
been resolved by the MPCA revisions to the permit.
Typically, those resolved items would have been
identified in the response to comments, and they wouldn't
really have shown up in the closing memo. So that made

the memo a little bit longer.
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BY MS. MACCABEE:

Q Was the PolyMet closing memo the only closing
memo in your program —-- or do you know whether the
PolyMet closing memo was the only closing memo in your
NPDES program where the EPA had not submitted a comment
letter on either the pre-public notice or public notice
draft permit?

MR. SCHWARTZ: Objection. 1It's leading.
THE COURT: Overruled.

THE WITNESS: Could you repeat the question,

please?

MS. MACCABEE: Will you read it for me?

THE COURT REPORTER: "Was the PolyMet closing
memo the only closing memo in your program -- or do you

know whether the PolyMet closing memo was the only
closing memo in your NPDES program where the EPA had not
submitted a comment letter on either the pre-public
notice or public notice draft permit?"”

THE COURT: So the gquestion is do you know.

THE WITNESS: I couldn't say it was the only
one, no. I just am not sure. In most instances, we
comment on permits that we review. And if there's a
closing memo, it usually means there was an issue that
remained a concern and it maybe was partially or fully

unresolved. So I suspect the answer is no. When we do a
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closing memo, EPA provided comments. But I can't say for
certain that that was always the case.
BY MS. MACCABEE:

Q So would it be more accurate to say that it was
unusual to have a closing memo where there was no EPA
comment letter on either the pre-public notice draft or
draft permit?

MR. SCHWARTZ: Objection, leading.

THE COURT: Sustained.

BY MS. MACCABEE:

Q I believe there was a little bit of confusion
in your question because the -- response to the question,
because I had asked was the PolyMet closing memo, to the
best of your knowledge, the only closing memo in your
program where EPA had not submitted a comment letter.

And I'm not sure whether your answer was yes Oor -—-
probably yes or probably no to that question.

MR. SCHWARTZ: Objection. This goes to EPA's
internal procedures, which are outside the scope of this
proceeding.

THE COURT: That's overruled. But the question
is repetitive, and it's been asked and answered. The
witness has already said he's not sure.

MS. MACCABEE: But then, your Honor, the

witness said at the end of the answer he thought was no.
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And I think the way the gquestion --

THE COURT: Then he said I can't be certain.
So his ultimate answer was he doesn't know. And the
witness' inability to say one way or another is not
license to reask the same question.
BY MS. MACCABEE:

Q Mr. Pierard, in most cases, when your program
wrote a closing memo, would there also be in the record a
written comment from EPA on the draft permit or public
notice draft permit?

A Yes.

Q Now let's turn to Exhibit 525. And that is the
December 18, 2018 closing memorandum for the PolyMet
NPDES permit.

MR. SCHWARTZ: Do you have a copy of that?

MS. MACCABEE: Here. Do you want --

MR. SCHWARTZ: Oh, I'm sorry. It's on the
screen here.

THE COURT: It's on the screen, at least the
first page is.

MR. SCHWARTZ: Yeah. We object to the
admission of this.

THE COURT: Remember, the process we're
following is that you make your objection at the time the

exhibit is offered. We already knew one would likely Dbe
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coming.

BY MS. MACCABEE:

Q Mr. Pierard, you have the document in front of
you?

A Yes.

0 Who prepared the December 18, 2018 memo in

Exhibit 5257

A My technical staff, my -- one of my supervisors
and regional counsel staff.

Q When you say your supervisors, who do you mean?
I mean, what is their role and their title? What do they
do?

A The title was section chief within the NPDES
Programs branch.

Q So how many people total were involved in
preparing this document?

A Five or six people probably.

@) Did you also view the document in Exhibit 525
on EPA's FOIA online website as a document released under

the Freedom of Information Act?

A Yes.
0 Does EPA's —-- without saying specifically
what's in the document since it -- does EPA's closing

memo for the PolyMet NPDES permit provide your statements

during the permitting progress -- or I'm sorry --
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contemporaneous with the permitting process of how it
came to be that EPA's comments on the draft PolyMet
permit weren't submitted and also your description of
other permitting events?

MR. SCHWARTZ: Objection, it's leading.

THE COURT: Sustained.

BY MS. MACCABEE:

Q Does EPA's closing memo on the PolyMet permit
provide your statements about EPA's comments on the draft
permit and other facts related to the permitting process?

MR. SCHWARTZ: Objection, it's leading.

THE COURT: Sustained.

BY MS. MACCABEE:

Q What does the closing memo of Exhibit 525 have
to say about the permitting process and the reason why
EPA's comments were not submitted?

MR. GRILLOT: Objection to the extent it calls
for testimony about the reasons why EPA did not submit
comments.

THE COURT: Sustained.

BY MS. MACCABEE:

Q Mr. Pierard, can you give an answer to the
question and talk -- and only reference the facts
documented in the memo without any of the reasons so that

we don't get into those issues that the Department of
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Justice has objected to?

THE COURT: Why don't you do it this way.
Without revealing the contents of what you wrote, what's
the format of the letter, the cover letter, the format?
What are you doing?

THE WITNESS: The format, it's in the form of a
memo to the file.

THE COURT: And in outline form, what is the
memo addressing generally?

THE WITNESS: 1It's comparing the final proposed
permit to the comments that we provided to MPCA on the
public notice draft permit.

BY MS. MACCABREE:

Q And, Mr. Pierard, is there first a cover letter
and then an enclosure?

A There's a couple memos and an enclosure, yes.

Q And does the cover memo contain some facts
pertaining to the NPDES permitting process, without
getting into the facts themselves?

A Yes.

Q And then what is contained, just in a summary
fashion, in the chart enclosure that is attached to your
cover memo?

A That's a comparison of the comments that we

made in April and the provisions that were modified in
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the proposed final permit and whether those revisions
partially or fully addressed our comments.

Q And, Mr. Pierard, speaking in general terms, if
a response to comments from MPCA had identified EPA's
comments in the customary way, would a similar reflection
of what was and was not resolved in the final permit be
provided in the responses to comments?

A Yes.

MS. MACCABEE: Your Honor, we offer into
evidence Exhibit 525.

MR. SCHWARTZ: Your Honor, we object.

THE COURT: Okay. I've had a chance to listen
to all of your arguments and read the document itself.
I'm the fact finder as well as the person who applies the
rules of evidence. So as with all court trials, I'm in
the unique position of having to read something that
somebody doesn't want me to read or consider, and then if
I allow it into evidence, I consider it, and if I exclude
it from evidence, then I'm not supposed to take it into
account in my final ruling. And we do that all the time.
So I trust myself to be able to do my job in that way.

Yesterday, in making my pretrial rulings, I
indicated that it would be beyond the scope of this
hearing for the Relators to bring in experts on the

nature of sulfide mining and copper-nickel mining to
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testify as to the ways they believe the permit either is
inadequate or doesn't address concerns raised by the EPA
in the April 5 phone call. This document, Exhibit 525,
is really a written memorandum that's virtually identical
to the type of evidence that is proposed or was proposed
at the time of motions in limine and which the Court
indicated was beyond the scope of the hearing. So the
information in this memo appears to be beyond the scope
of the hearing for reasons stated at length by the Court
yesterday.

The date of the memo is the day before the
EPA's deadline for offering general objections to the
permit. The agency, the EPA as a whole, chose not to
file general objections. The memo suggests that if
general objections are filed, there would be time for
those objections to be addressed and negate the need for
specific objections to be filed. So this memo appears to
be either a last-minute lobbying effort to higher-ups in
the agency to issue a general objection letter or
document prior attempts to do the same that obviously
were not accepted by the agency. So this is
documentation of an internal agency process that was
ultimately not accepted by the agency.

So for all of those reasons, this memo is

irrelevant to the determinations that the Court needs to
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make unless the Court decides that this is somehow
probative of prejudice to the Relators that can't be
demonstrated in any other way. And the Court does not
believe that is the case. The witness was asked whether
this closing memo would have been different in any way 1if
the April 5 comments that were read had been published
and therefore included in the administrative record
resulting in written comments by the MPCA as required by
law. The witness testified that the only difference was
the fact that resolved items wouldn't have had to have
been mentioned. Therefore, the Court is only left to
conclude that this closing memo wouldn't have been any
different than it was as it relates to unresolved items
had their concerns been published on or about -- well,
before the end of the public comment period in March of
2018.

So this memo isn't probative of any prejudice
to the Relators that isn't already available to Relators
with other documents and other evidence in the case; in
other words, the prejudice that the Relators wish to
demonstrate is already available to Relators. And to
that extent, this is cumulative, and the prejudice to the
MPCA and PolyMet outweighs any probative value on the
issue of prejudice in light of the other evidence of

prejudice available to Relators.
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The Court further notes, and I think the
parties agree, that PCA never got this memo. It was
never intended to be in the Minnesota public record. 1It,
as I already mentioned, demonstrates a substantive
dispute over the merits of how the MPCA addressed oral
concerns raised by the EPA. This isn't probative of
prejudice to Relators because there's no basis to
conclude that the EPA's internal dispute over how to
handle MPCA's approach to these concerns would or would
not have been any different had the concerns been written
and in the record. And in fact, as I already mentioned,
based upon the witness' answers to questions put to him,
it would appear that the closing memo wouldn't have been
any different as it relates to items that weren't
resolved, which is the purpose for the Relators to offer
this document. So the document doesn't do what the
Relators claim it does do.

And as it relates to the substantive issues,
Relators still have at their disposal the same arguments
to the court of appeals that they would have had
otherwise, which is procedural irregularities earlier in
the process, prior to the publication or prior to the
approval of this final permit, prevented the development
of an administrative record sufficient to present review

to the court of appeals. That's all available to
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Relators based upon earlier events.

So for those reasons, the objection is
sustained.

MS. MACCABEE: Your Honor.

THE COURT: Yes.

MS. MACCABEE: May I please make a record?

THE COURT: Yes. By the way, this document
will become part of Court Exhibit C, so it's -- it will
be treated as an offer of proof.

MS. MACCABEE: Your Honor, I just want to
briefly state for the record that we believe the
exclusion of this document for evidence is highly
prejudicial, that there is no other document in this
record that demonstrates which issues were and were not
resolved, and that there is ample documentation in this
record from MPCA's point of view that the issues that
were raised on April -- in the call on April 5 and that
were raised in the written comment on March 15 were
resolved. And so by excluding this evidence, your Honor
has prejudiced Relators in their ability to demonstrate
the significance and materiality of the procedural
irregularities both in suppressing the EPA's written
comments in not keeping a -- putting into the public

record the comments as they were read on April 5 and in

not providing responses to comments that identified EPA's
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comments.

And I think if the -- I appreciate that the
Court's comments on the memo, I believe that had this
document been introduced, we would have been able to
further explain what was contained on the pages of that
document. And I believe that this is a decision that
really impairs Relators' ability to do the documentation
that the court of appeals asked for and the information
that's necessary to present our case at the court of
appeals.

THE COURT: The court of appeals, if it had
wanted to open up the record for a contested case hearing
that would include experts who would testify as to
whether the permit did or didn't address the concerns of
the EPA could have issued an order referring the matter
back for a contested case hearing under 14.67. They
didn't do that. And as I said yesterday, this hearing is
not about the substantive concerns of the Relators. And
I am not opening up this hearing process to air the
substantive concerns of Relators. At most, this document
represents a minority view of some people within the EPA
as to whether the concerns were or were not addressed.
And, frankly, that's not probative to the issue of
prejudice, that a minority view within the EPA is that

the concerns were or were not addressed. What's
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probative to the issue of prejudice is whether there were
procedural irregularities that precluded the requirement
that these issues be in writing. It's apparent from the
witness' testimony that this memo would have been the
same as it relates to the alleged inadequate response to
their concerns, whether those concerns had been published
or not. That's what he said. He said the only thing
that would have been different -- or the only thing that
was different is that we added in all the things that
were resolved to the list of things that weren't
resolved. That's the only thing he said he did different
because these concerns weren't previously published.

So my ruling has been made. You can move on to
the next issue.

MR. PENTELOVITCH: Your Honor, if I can just
make a clarification.

THE COURT: Yes.

MR. PENTELOVITCH: You said two things. I just
want to be clear that I'm understanding what you're
saying.

THE COURT: Yes.

MR. PENTELOVITCH: You said that the document
is not probative of any prejudice that isn't already
available to Relators. And then you said it's

cumulative. So I take it what you meant from that is
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that you believe that the evidence you're referring to
that's already available to Relators and cumulative are
already in the record. I just want to be clear, because
if you're making a ruling that it's cumulative, you're
ruling that it's -- whatever it is you're referencing is
already in the record. I Jjust want to be clear that --

THE COURT: Right. The concerns of the EPA are
already in the record --

MR. PENTELOVITCH: Okay. So —--

THE COURT: -- the fact that they had concerns
that aren't in the administrative record --

MR. PENTELOVITCH: Okay. Thank you.

THE COURT: -- and what those concerns were.

MR. PENTELOVITCH: Okay. And so you did mean
to say they were already in the record from your
perspective? That's --

THE COURT: Right. The fact that the EPA had
concerns about the permit and what those concerns were
and the fact that those concerns aren't in the
administrative record has already been established by you
in other ways and with other evidence.

MR. PENTELOVITCH: Thank you for the
clarification.

MS. MACCABEE: Your Honor, would you permit us

to make an offer of proof as to what the witness would
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have said if we had been allowed to proceed?

THE COURT: Well, the document speaks for
itself, so what would there be to add?

MS. MACCABEE: Your Honor, I believe that there
are two different things that were perhaps stated
incompletely as to the extent and nature of unresolved
issues. And I also believe, as Mr. Pentelovitch was
highlighting and I think the witness testified, that this
was the only document that reflected what was resolved
and unresolved. And that is -- so in terms of this
document not being probative and being cumulative, there
is no other document at all in the record of any kind
which reflects anyone's analysis of whether issues were
and were not resolved. And the witness has testified to
that --

THE COURT: Right. 1I've already ruled that the
substantive debate over whether issues were or weren't
resolved is beyond the scope of this hearing.

MS. MACCABEE: So, your Honor, if
Respondents were to assert either that they perceived
that changes had been made to the permit that resolved
the issues or that EPA did not object, would those also
be beyond the scope of the hearing as going to the issue
of whether these comments were or were not resolved?

Because if that's the -- if the idea is that knowing
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whether or not issues are and are not resolved is

irrelevant to this hearing, then a huge amount of the

evidence that has already been alluded to in the pretrial

briefs of the Respondents would also be completely
outside the scope of this hearing.

THE COURT: Right. And as I indicated
yesterday, the MPCA might open the door. But they
haven't opened the door because they haven't done
anything yet.

MS. MACCABEE: And, your Honor, this -- if the
MPCA opens the door --

THE COURT: You'll let me know.

MS. MACCABEE: My question is, if the MPCA
opens the door by asking about resolution of the issues
or asking that the -- about whether or not the EPA chose
not to veto any such thing, do we have another
opportunity to speak with Mr. Pierard, or are you saying
we'll simply put the document in the record?

THE COURT: You might. It depends on how the

door was opened and the persuasive force of your

arguments. But as it stands right now, the only apparent

purpose of offering this exhibit or Mr. Pierard's
testimony is to convert Mr. Pierard into a scientific
witness on behalf of Relators to address substantive

issues that are beyond the scope of the hearing. And
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that's the only probative value that the Court sees this
exhibit having, except that probative value is beyond the
scope of the hearing, which makes it non-probative to
issues being presented at this hearing.

MS. MACCABEE: And, your Honor, Relators
understand that we would not -- we would not ask him
to -- Mr. Pierard to testify as to the legal or
scientific nature of these unresolved or resolved
concerns. What we would simply do is ask him to explain
whether there were more of these concerns that were not
addressed in either the responses to comments than there
are in other cases, and --

THE COURT: The inherent nature of his
articulation of the concerns are scientific in nature.
The document contains an attempt to make a case that the
way the MPCA chose to resolve the EPA's concerns weren't
adequate. And the cover letter makes that plain. And
the date of this memo is qguite crucial to the Court's
ruling on the document, because at the time the document
was written, the EPA still could have issued a general
objection letter. So this is -- this is basically a
last -- arguably, or could have been one of the purposes
of the memo a last-ditch attempt internally at the EPA to
change somebody's mind. And the internal scientific

debate at the EPA as to whether the measures chosen by
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the MPCA to address the EPA's concerns were Or were not

adequate i1s irrelevant to the task before this Court, and

it won't be considered. I said that yesterday. I said
it today. And if the court of appeals had wanted me to
take evidence on the substantive merits of the concerns
raised by the EPA, then the referral wouldn't have been
to me under 14.68.

MS. MACCABEE: I understand, your Honor.

THE COURT: Okay.

Ms. Larson.

MS. LARSON: Your Honor, we would ask to make
an offer of proof. The MPCA has said consistently, has
raised as a defense consistently in this case that it
resolved all the concerns from the April 5 time period.
As Mr. Pierard is here, it would be the most efficient

use of time for us to be able to make an offer of proof

now as to that defense that has been raised by the PCA so

that this hearing could run more efficiently if they do
decide to raise that defense with the witnesses in their
case in chief.

MR. SCHWARTZ: Your Honor, the opening
paragraph in our pretrial brief said that all the
substance is irrelevant. And that's the way we feel.

THE COURT: I'm not going to change my ruling.

The door has not been opened. And if the door has been
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opened or gets opened, or someone's nose peeks around
through a crack in the door, I'm sure that will be
brought to my attention by somebody.

MR. SCHWARTZ: Your Honor, just one last
observation, and that is, if this memo were let in and
the substance of the permit were put at issue, this would
be a different hearing.

THE COURT: I just said that.

MR. SCHWARTZ: I'm sorry. Thank you. I agree
with you, your Honor, which is not important, but I just
want to give you from our perspective. It would mean the
need to reduce a lot more evidence that we will not need
to reduce.

THE COURT: Right. That's fine. You didn't --
I appreciate your opinion. You didn't need to say it.
I'm not trying to curry anyone's favor. I'm trying to
follow the law and the directions that the court of
appeals gave me. That's it. Okay?

Let's go on.

BY MS. MACCABEE:
Q If we could turn to --

MR. BELL: Your Honor, before we proceed, may I
just take one minute on behalf of the witness --

(Reporter clarification.)

THE COURT: Say your name.
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MR. BELL: My name is Kevin Bell, K-e-v-i-n,
B-e-1-1, personal counsel for Mr. Pierard.

THE COURT: Yes.

MR. BELL: It's just that he has already been
here for a second day beyond that which he had originally
anticipated lasting. We have an hour left before lunch
and three hours this afternoon, after which time the
subpoena for his testimony is due to expire, which, while
I understand the Court can reissue it, he has already
been here of great personal hardship, and we would just
request that the parties in the room try and, I guess,
keep things moving expeditiously.

Also, I'll just note that the microphone in the
courtroom is very sensitive, so we've been picking up a
bit of cross-talk, Jjust so people know.

THE COURT: All right. Yeah, and we have lots
of microphones around, too, so there's plenty of
electromagnetic energy in the room.

All right. Good advice, Mr. Bell. I should
have called you Judge Bell. I think it's good advice to
move things along.

We're probably behind where even you wanted to
be, Ms. Maccabee.

MS. MACCABEE: Yes, your Honor.

BY MS. MACCABEE:

RAMSEY COUNTY DISTRICT COURT
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@) Let's turn to Exhibit 600.

MR. SCHWARTZ: Your Honor, we would like to see
the document.

We objected to the foundation.

THE COURT: This is a document, the subject of
a previous foundation objection?

MR. SCHWARTZ: Yes.

MS. MCGHEE: Your Honor, this is Davida McGhee
for PolyMet.

We also objected previously.

THE COURT: Okay. Just a second. And you
object to the foundation of the document?

MS. MCGHEE: That's right, your Honor.

THE COURT: Okay. Just a second.

This looks like a press release issued by the
PCA.

MR. SCHWARTZ: Yes. The email that transmitted
it is an internal EPA email.

THE COURT: So what are you objecting to?
You're objecting to the four words "note the highlighted
text"?

MR. SCHWARTZ: We got this very recently. We
didn't want it to be admitted before we had a chance to
look at it. We will withdraw our objection.

THE COURT: PolyMet?

RAMSEY COUNTY DISTRICT COURT
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MS. MCGHEE: We'll withdraw.

THE COURT: All right. So I've brokered peace.
The exhibit is received.
BY MS. MACCABEE:

0 Mr. Pierard, can you see on this -- first of
all, this document is a press release. Can you tell me
at what time this press release was issued? I don't have
it in front of me, otherwise I would be reading it
myself.

THE COURT: December 20, 2018 is the date of
the email transmission.
BY MS. MACCABEE:

Q So, Mr. Pierard, this is a December 20, 2018
press release on the issuance of the PolyMet permit. And
if you can look at the sentence, "The EPA had no comments
during the period allotted." Do you consider this to be
an accurate statement about EPA's comments on the draft
PolyMet permit?

A Well, it's not clear to me what the "period
allotted" means. You know, we had provided comments. We
provided comments to PCA after the close of the public
comment period, and we had verbally been discussing those
for many months after that.

0 And did you also read to MPCA on March -- your

March 15, 2018 comment letter on April 5, 20187
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A Yes.

Q And do you consider that to be providing
comments?

A Yes. Yes, I do.

0 In your experience at EPA, other than for the
PolyMet permit, are you aware of any other time that MPCA
asked that EPA's comment on the draft NPDES permit not be
sent?

MR. SCHWARTZ: I think this has been asked and
answered.
THE COURT: Asked and answered. Sustained.
THE WITNESS: We did that yesterday.
BY MS. MACCABEE:

0 In your experience at EPA, was there any other
time other than the PolyMet case where EPA asked MPCA for
a pre-public notice draft permit with sufficient time to
comment and MPCA did not do so?

MR. SCHWARTZ: I think that was asked and
answered, too.

MS. MACCABEE: Pardon?

THE COURT: It's been asked and answered.
Sustained.

MS. MACCABEE: I don't believe it has,
your Honor. I don't believe that question was asked.

THE COURT: My recollection is that it was.
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BY MS. MACCABEE:

Q Was it unusual for MPCA to fail to provide a
pre-public notice draft of a permit with sufficient time
to comment when asked to do so by EPA?

A Yeah, it was unusual, but they would reject
that request.

Q In your experience at EPA, other than the
PolyMet permit, was there ever -- was there any time when
you participated in the development of an EPA written
comment on a draft NPDES permit and that comment was not
sent to the state proposing to issue the permit?

MR. SCHWARTZ: I believe that was asked and
answered as well.

THE COURT: Sustained.

MS. MACCABEE: Your Honor, I'm not sure that
question was asked either, sir.

THE COURT: It's my recollection that it was.
BY MS. MACCABREE:

Q In your experience at EPA --

THE COURT: I remember his answer, too. It was
one that I think you would like.
MS. MACCABEE: Yes, sir.
BY MS. MACCABEE:
0 In your experience at EPA, other than for the

PolyMet permit, was there ever another time when you had
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to read an EPA comment letter to MPCA over the phone in
order for permitting staff to learn what EPA's comments
on a draft permit would have said?

MR. SCHWARTZ: Objection, asked and answered.

THE COURT: I'll overrule that.

THE WITNESS: There was never another time
where I was -- I had to read our comments to MPCA staff
on a permit.

BY MS. MACCABEE:

Q And does that include other states as well as
the MPCA?

A Yes.

Q You testified yesterday that in March 2018 you

were personally aware of phone calls and at least one
email from MPCA asking that EPA not send its written
comments on the draft PolyMet NPDES permit. Either in
March 2018 or at any time since, have you become aware
that any other person or entity other than PCA had asked
that EPA not send EPA's comments on the draft PolyMet
permit?

MR. SCHWARTZ: Objection. I think that was
asked and answered.

THE COURT: Not as worded here. Overruled.

THE WITNESS: I only know that MPCA asked us

not to send comments. No one else asked us not to, not
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that I'm aware of.

MS. MACCABEE: No further questions, your
Honor.

THE COURT: Cross-exam?

MR. SCHWARTZ: Yes.

THE COURT: Mr. Pierard, are you able to see
the attorney at the podium from where you are? He's
waving.

THE WITNESS: Yes, I can see him. Yes.

THE COURT: Okay. Then we're good.

CROSS-EXAMINATION
BY MR. SCHWARTZ:
Q All right. Mr. Pierard, my name is
Richard Schwartz, and I'm representing the Minnesota
Pollution Control Agency. And I have some questions for
you as a follow-up to the direct examination you received
from Ms. Maccabee.

Yesterday you told us about some calls you had

with Ms. Lotthammer about whether EPA should submit

comments on the PolyMet NPDES permit during the comment

period. Do you recall that?

A Yes.

Q So I want to start out with some questions for
you about what she said to you. First, she wasn't

questioning EPA's authority to submit written comments,
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was she?

A No.

Q And she never said that EPA lacked authority to
submit written comments during the public comment period?
MS. MACCABEE: Objection, duplicative.

THE COURT: Overruled.

THE WITNESS: Would you ask that question
again?
BY MR. SCHWARTZ:

Q Yes. My question was more specific, and that
is whether she told you that EPA or suggested to you that
EPA lacked authority to submit written comments during
the public comment period for a permit.

A She -- what she said was that we should not
submit comments along with everyone else.

Q Did she say you lacked authority to do that?

A No, I don't believe she did. There was some
gquestion at that time about the MOA and a suggestion that
maybe we were violating the MOA by considering sending

comments during the comment period.

Q Did she suggest that you were violating the
MOA?

A I don't believe she ever did, no.

Q In fact, wasn't her request to you about the

timing of EPA's written comments?
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A Well, her request -- I mean, it was more than
just that. It was more than Jjust about timing. It was
the impact EPA's comments would have and their conjecture

that others would have the same comments as EPA --

Q But in any event --

A -— SO —-—

0 I'm sorry. Go ahead.

A Yeah. So her suggestion was why don't you

wait, because her feeling was that many of our comments
would be very similar to other comments that were
received.

Q Now, did she say to you that it would be
inefficient for EPA to submit written comments on a
permit that MPCA already knew it was going to change?

A Yes.

Q Now, during your conversations with
Ms. Lotthammer, did you express concern about the 15-day
deadline in the memorandum of agreement?

A Yes.

Q And in response, didn't she offer to expand the
15-day timeline in the memorandum of agreement for
written comments?

A Yes.

Q Now, I would like you to turn to Exhibit 54,

which, hopefully, we have a copy of for you there.
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